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STATEMENT OF THE CASE
Nature Of The Case
Jay Wayne Newberry appeals from the district court’s order summarily
dismissing his petition for post-conviction relief.
Statement Of The Facts And Course Of The Proceedings
On December 8, 2009, the district court entered judgment against Newberry for
felony driving under the influence and sentenced him to a unified term of eight years
with two years fixed. (R., pp.4, 118.) The district court suspended that sentence and
placed Newberry on probation for a period of eight years. (R., p.118.) Newberry did not
file an appeal from the judgment. (R., p.5.) On June 12, 2014, the state filed a motion
alleging that Newberry violated his probation.

(R., p.118.)

Newberry admitted the

violation and the district court continued his probation. (Id.) A few months later, on
October 23, 2014, the state filed another motion alleging that Newberry had violated his
probation when he was arrested in Twin Falls County for driving under the influence.
(See R., pp.105-11, 119.) Newberry admitted that he violated his probation (R., pp.119,
162 (Tr., p.10, Ls.20-23)) and at a later hearing, the district court revoked probation and
executed Newberry’s underlying sentence (R., p.118-20).
On September 18, 2015, Newberry filed a petition for post-conviction relief in
which he alleged, inter alia, that his attorney in his 2009 case was ineffective for failing
to file a suppression motion, and requested either that his cases be dismissed or that
his sentences run concurrently. (R., pp.4-13.) The state filed a motion for summary
dismissal. (R., pp.156-79.) The district court held a hearing on the motion (R., p.186),
and then granted the motion to dismiss (R., p.187). Newberry filed a notice of appeal
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timely from the district court’s judgment summarily dismissing his petition for postconviction relief. (R., pp.188-90.)
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ISSUES
Newberry states the issues on appeal as:
1.
Mr. Newberry had ineffective assistance of counsel by his private
counsel to file a motion to suppress illegally obtained evidence and by the
public defender from the state assigned to represent him; having the
performance falling well below the standards of any public defender
causing deficient performance.
2.
The district court erred by revoking probation and imposing
sentence on probation that was never agreed upon and entered into by
Mr. Newberry.
3.
That district court erred on Mr. Newberry’s sentence exceeding the
eight year term as well as the maximum allowable by law.
(Appellant’s brief, pp.5, 8, 11.)
The state consolidates and rephrases the issue as:
Has Newberry failed to show that the district court erred when it summarily
dismissed his petition for post-conviction relief?
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ARGUMENT
Newberry Has Failed To Show That The District Court Erred When It Summarily
Dismissed His Petition For Post-Conviction Relief
A.

Introduction
In 2015, Newberry filed a petition for post-conviction relief in which he sought to

collaterally attack his judgments from a 2009 case, CR-FE-2009-0009186, and a more
recent case, CR-2014-7666.

(R., pp.4-13.)

The state filed a motion for summary

dismissal (R., pp.156-79), which was granted by the district court (R., p.187). Now on
appeal, Newberry argues that the district court erred in dismissing his petition for postconviction relief. (Appellant’s brief, pp.5-15.) Application of the correct legal standards,
however, shows no error by the district court. The district court’s judgment, summarily
dismissing Newberry’s petition for post-conviction relief, should be affirmed.
B.

Standard Of Review
“On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of fact exists
based on the pleadings, depositions and admissions together with any affidavits on file
….” Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 (2007) (citing GilpinGrubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)).
C.

The District Court Correctly Dismissed Newberry’s Post-Conviction Petition
Post-conviction proceedings are governed by the Uniform Post-Conviction

Procedure Act. I.C. § 19-4901, et seq. A petition for post-conviction relief initiates a
new and independent civil proceeding in which the petitioner bears the burden of
establishing that he is entitled to relief. Workman, 144 Idaho at 522, 164 P.3d at 802;
4

State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983). Generally, the
Idaho Rules of Civil Procedure apply to petitions for post-conviction relief. Pizzuto v.
State, 146 Idaho 720, 724, 202 P.3d 642, 646 (2008).

However, unlike other civil

complaints, in post-conviction cases, the “application must contain much more than a
short and plain statement of the claim that would suffice for a complaint under I.R.C.P.
8(a)(1).” Monahan v. State, 145 Idaho 872, 875, 187 P.3d 1247, 1250 (Ct. App. 2008)
(quoting Goodwin v. State, 138 Idaho 269, 271, 61 P.3d 626, 628 (Ct. App. 2002)).
Instead, the application must be supported by a statement that “specifically set[s] forth
the grounds upon which the application is based.” Id. (citing I.C. § 19-4903). “The
application must present or be accompanied by admissible evidence supporting its
allegations, or the application will be subject to dismissal.” State v. Payne, 146 Idaho
548, 561, 199 P.3d 123, 136 (2008) (citing I.C. § 19-4903).
Idaho Code § 19-4906 authorizes summary dismissal of an application for postconviction relief on the trial court’s own initiative or in response to a party’s motion. “To
withstand summary dismissal, a post-conviction applicant must present evidence
establishing a prima facie case as to each element of the claims upon which the
applicant bears the burden of proof.” State v. Lovelace, 140 Idaho 53, 72, 90 P.3d 278,
297 (2003) (citing Pratt v. State, 134 Idaho 581, 583, 6 P.3d 831, 833 (2000)). Thus, a
claim for post-conviction relief is subject to summary dismissal “if the applicant’s
evidence raises no genuine issue of material fact” as to each element of the petitioner’s
claims. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), (c));
Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court must accept a petitioner’s
unrebutted allegations as true, the court is not required to accept either the applicant’s
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mere conclusory allegations, unsupported by admissible evidence, or the applicant’s
conclusions of law. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier v.
State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001)). The trial court is not required to
conduct an evidentiary hearing prior to dismissing the petition when the alleged facts,
even if true, would not entitle the petitioner to relief. Id. (citing Stuart v. State, 118 Idaho
865, 869, 801 P.2d 1216, 1220 (1990)). “Allegations contained in the application are
insufficient for the granting of relief when (1) they are clearly disproved by the record of
the original proceedings, or (2) do not justify relief as a matter of law.” Id.
In this case, the district court granted the state’s motion for summary dismissal.
(R., p.187.) The state identified several claims in Newberry’s petition for post-conviction
relief and amended petition, including: (1) Newberry’s trial counsel should have gotten
the 2009 blood-draw suppressed; (2) Newberry’s probation violation admission was not
knowing and voluntary because, he alleged, he was unaware of the potential
consequences; (3) his attorney was ineffective for failing to file a Rule 35 motion to
reduce his sentence after his probation was revoked; and (4) there were errors in his
case that occurred in Twin Falls. (R., p.170.)
The state moved to dismiss the first claim on the ground that it was untimely.
(R., pp.175-76.)

Under Idaho Code § 19-4902(a), to be timely, a post-conviction

proceeding must be commenced by filing a petition “any time within one (1) year from
the expiration of the time for appeal or from the determination of an appeal or from the
determination of proceedings following an appeal, whichever is later.”

Because

Newberry’s petition was not filed within a year of the finality of judgment for his 2009
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case, the claim that his attorney was ineffective for failing to suppress evidence in that
2009 case was untimely and the district court correctly dismissed this claim.
The state moved to dismiss the second claim on the ground that it was contrary
to the record. (R., p.176.) At the admit/deny hearing on Newberry’s probation violation,
Newberry was specifically informed of his rights and the potential consequences should
he be found to be in violation of his probation. (R., p.161 (Tr., p.4, L.17 – p.7, L.14).)
Because this claim was disproved by the record, the district court correctly dismissed
this claim.
The state moved to dismiss the third claim, that Newberry’s counsel was
ineffective for failing to file a Rule 35 motion, because it was bare and conclusory. (R.,
pp.177-79.)

Where the petitioner alleges entitlement to relief based on ineffective

assistance of counsel, he must show that his attorney’s performance was objectively
deficient and that he was prejudiced by that deficiency.

Strickland v. Washington,

466 U.S. 668, 687-88 (1984); Aragon v. State, 114 Idaho 758, 760-61, 760 P.2d 1174,
1176-77 (1988). To establish deficient performance, the petitioner must overcome the
strong presumption that counsel’s performance was adequate and “show that his
attorney’s conduct fell below an objective standard of reasonableness.”

Baldwin v.

State, 145 Idaho 148, 154, 177 P.3d 362, 368 (2008) (citations omitted). To establish
prejudice, the petitioner must show “a reasonable probability that but for his attorney’s
deficient performance the outcome of the proceeding would have been different.” Id.
Newberry failed to present admissible evidence on either prong of the Strickland
standard. The district court, therefore, correctly dismissed this claim.
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Finally, the state moved to dismiss the claims of error from the Twin Falls case
on the ground that those claims needed to be filed in Twin Falls, not Ada, County.
Under Idaho Code § 19-4902(a), claims must be filed with the clerk of the district court
in which the conviction arose. Because Newberry failed to do this, the district court
correctly dismissed these claims.
Now on appeal, Newberry continues to argue that his attorney was ineffective for
failing to file a motion to suppress in his 2009 case (Appellant’s brief, pp.5-7), and this
claim continues to be untimely, I.C. § 19-4902(a).
Newberry also argues that his attorney was ineffective in failing to object to the
revocation of his probation on the ground that his probation had previously been
dismissed. (Appellant’s brief, pp.7-8.) This claim is affirmatively disproved by the very
portions of the record Newberry has attached as “exhibits” to his Appellant’s brief. 1 In
2009, following his conviction for felony DUI, Newberry was placed on probation for a
period of eight years.

(Appellant’s brief, p.20.)

That probation was to “expire at

midnight on December 7, 2017.” (Appellant’s brief, p.18.) On February 8, 2013, the
district court entered an order terminating the supervision of Newberry’s probation and
continued him on unsupervised probation. (Appellant’s brief, p.16.) The following year,
Newberry violated his probation and supervision was reinstated and probation again

1

The documents that Newberry attached appear to be from his underlying criminal
case as their pagination does not correspond to the record of his post-conviction case.
The state assumes that these are genuine, if generally incomplete, documents and has
no reason to believe otherwise. However, it does not appear that the district court took
notice of the underlying criminal record in this case and, as there was no appeal filed
from that case, the state does not have access to it on appeal in order to verify the
reliability of these documents or otherwise complete the record.
8

continued. (Appellant’s brief, pp.21-23.) At no time was Newberry released from the
terms and conditions of his probation.
Newberry next claims that the district court violated his rights by revoking
probation and executing his sentence because, he asserts, he never agreed to be
continued on probation. (Appellant’s brief, pp.8-11.) First, Newberry has cited no law
that his express agreement to being continued on probation is a necessary prerequisite
to being placed on probation. The Court, therefore, should not consider this argument.
See State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970 (1996). Second, there is
no evidence supporting Newberry’s claim. To the contrary, the fact that he was out on
probation after admitting the violation of his probation, shows at least implicitly that
Newberry agreed to be continued on probation.

Third, if Newberry is correct and

instead of agreeing to continue on probation Newberry instead demanded that his
sentence be executed, then this claim is moot.

“A case is moot if it presents no

justiciable controversy and a judicial determination will have no practical effect upon the
outcome.” In re Doe I, 145 Idaho 337, 340, 179 P.3d 300, 303 (2008) (citation omitted).
The only relief that could be granted Newberry is execution of his underlying sentence,
which has already been granted in this case. (See R., pp.118-20.) Therefore, as a
matter of law, Newberry’s claim does not justify relief.
Newberry finally asserts that his sentence is excessive. (Appellant’s brief, pp.1114.) Newberry’s claim is premised on his mistaken belief that time spent on probation
should be credited against the term of his sentence, noting that he had already “served”
more than six years on probation prior to revocation.

Time spent on probation,

however, is specifically not time served. See I.C. § 19-2603 (“The time such person
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shall have been at large under such suspended sentence shall not be counted as a part
of the term of his sentence.”). Because time spent on probation does not count toward
a convict’s sentence, Newberry’s claim does not justify relief as a matter of law.
Newberry’s petition for post-conviction relief was correctly dismissed by the
district court. His claims are untimely, disproved by the record, and do not justify relief
as a matter of law. The district court’s judgment dismissing Newberry’s petition for postconviction relief should be affirmed.
CONCLUSION
The state respectfully requests that this Court affirm the district court’s judgment
summarily dismissing Newberry’s petition for post-conviction relief.
DATED this 21st day of March, 2017.

__/s/ Russell J. Spencer ___
RUSSELL J. SPENCER
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 21st day of March, 2017, served two true
and correct copies of the foregoing BRIEF OF RESPONDENT to be placed in the
United States mail, postage prepaid, addressed to:
JAY WAYNE NEWBERRY
IDOC #94992
S.I.C.I. COMMUNITY WORK CENTER
P. O. BOX 8509
BOISE, ID 83707

RJS/dd

_/s/ Russell J. Spencer _____
RUSSELL J. SPENCER
Deputy Attorney General
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